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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8837. 


Gospel Spreading Association, Inc., 
a Corporation, et al., Appellants, 


v. 

Ella Mildred Bennetts, et al.. Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

Gospel Spreading Association, Inc., a corporation, et al 
appeals from a judgment against it in favor of the plaintiffs 
below (appellees here) entered in the District Court of the 
United States for the District of Columbia in cause No. 
23501 on June 30,1944, by the United States District Court 
for the District of Columbia after trial without a jury 



permanently enjoining the Gospel Spreading Association, 
Inc., a corporation, from owning or occupying premises 
known as 101 U Street, N. W., declaring as null and void a 
deed from the Stone Construction Company, Inc., to the 
Gospel Spreading Association, Inc., and vesting the title 
in the said property in the Stone Construction Company 
subject to a deed covenant and ordering the Gospel Spread¬ 
ing Association, Inc., to remove from the land and premises 
all of its furnishings and effects within sixty (60) days 
from the date of the signing of the said judgment. 

The District Court had jurisdiction under the D. C. Code, 
1940, Title 11, Section 101, and U. S. Code, Title 28, Sec¬ 
tion 225. 


STATEMENT OF THE CASE. 

This purports to be only a condensed statement of the 
evidence as adduced. A more complete and detailed state¬ 
ment will be found in the brief of the appellant Stone Con¬ 
struction Company, Inc. 

Appellant Gospel Spreading Association, Inc., is a cor¬ 
poration incorporated under the laws of the District of 
Columbia, and the testimony tended to show that the incor¬ 
porators and board of trustees were members of the Negro 
race and blood and that ninety (90) per cent of the mem¬ 
bers was colored. (App. 3 and 23) 

As of, to wit, the 5th day of November, 1943, the ap¬ 
pellant Stone Construction Company, Inc., deeded the 
property here in question to the appellant Gospel Spread¬ 
ing Association, Inc., and same was made a matter of 
record as instrument No. 29621 on November 16, 1943. 
Prior to and at the time of the said conveyance there was 
a covenant contained in a Deed of Partition of said real 
estate dated May 21, 1902, of the following tenor: 

“And the parties hereto, each for himself, or herself, 
hereby covenant to and with each other, for themselves 
and for their respective heirs and assigns, that none 
of the herein described pieces and parcels of land, or 
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any part thereof or any improvements thereon, shall 
ever be used or in any manner occupied by Negroes or 
by any person or persons of the Negro race or having 
Negro blood, and that this covenant shall run with the 
land and bind all parties hereto, and all persons here¬ 
after owning or occupying any part of said lands.” 

The said agreement was recorded in Liber 2652 at folio 
125, et seq. 

Testimony revealed that shortly after the conveyance 
hereinbefore referred to suit was filed in the United States 
District Court for the District of Columbia attempting to 
restrain the ownership, use, and occupancy of the said 
premises by the appellant corporation Gospel Spreading 
Association, Inc., and further revealed that pending the 
litigation and at the time thereof the property remained 
unoccupied. 

On behalf of the plaintiffs an individual witness was pro¬ 
duced, one Mrs. Nell Kelly, who testified that she and her 
husband had purchased their home at 2018 First Street, 
N. W., some several doors above where the side of the 
property in question faced on First Street relying on the 
deed covenant hereinbefore set forth. (App. 22.) 

Testimony was adduced on behalf of appellees (plaintiffs 
below) to the effect that properties having frontage on 
First Street and to the East thereof were owned and occu¬ 
pied by people of the white race in this immediate area. 
(App. 22.) 

Testimony was adduced showing that properties imme¬ 
diately adjoining, 113, 115, 117, 119 U Street, N. W., and 
premises 112, 114, 116, and 118 U Street, N. W., were 
covered by the same covenant as the property here in 
question, but the occupancy of which had now changed to 
colored. The remaining properties to the West on U St., 
N. W., were also all occupied by persons of the Negro race 
and blood. (App. 21) 

On behalf of the appellant Gospel Spreading Association, 
Inc., testimony was adduced in the form of a map showing 
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the occupancy of property in the immediate vicinity of the 
property involved in this action by persons of the Negro 
race and blood. 

Mr. J. T. Knight, Manager of the Washington Office, 
Lawyers’ Title Insurance Corporation, a witness called on 
behalf of appellees (plaintiffs below) testified that his 
company handled settlement of the sale of the property 
between the two appellant corporations and stated that 
the conveyance of the said property was made subject to 
covenant of records. Under cross-examination Mr. J. T. 
Knight testified that he had talked with the President of 
the Real Estate Board before the deed was signed and that 
he had stated that the trend in that neighborhood was 
colored. (App. 22) 

Witness Michaux testified that it was the intention of 
the Gospel Spreading Association, Inc., in the event that 
the Court held that the covenant referred to in this action 
was valid and prevented the Association from renting or 
using the property for occupancy of persons of the Negro 
race that, although they would continue to own same, it 
was their intention under such circumstances to rent the 
property to whites. (App. 21) 

CONSTITUTION AND STATUTES INVOLVED. 

Appellants rely, among other things, on the due process 
clauses of the 5th and 14th Amendments and Section 1 of 
the 13th Amendment to the Constitution of the United 
States and the Statutes enacted thereunder; U. S. Code, 
Title 8, Section 41, and 42 (U. S. Revised Statutes 1977) 
and U. S. Revised Statutes 1978; Article 4, Section 2, U. S. 
Constitution; TJ. S: Revised Statutes 5508. 

STATEMENT OF POINTS. 

1. The Court erred in holding that the restrictive agree¬ 
ment was enforceable against the appellants and that in¬ 
junctive relief was allowable against both appellants. 


.) 

2. The Court erred in holding as null and void the deed 
of conveyance from the Stone Construction Company, Inc., 
to the Gospel Spreading Association, Inc. 

3. The Court erred in failing to hold that the restrictive 
agreement was not void as violating the rights of the 
appellants as being against public policy; as depriving the 
appellants of the property without due process of law; and 
as abridging the privileges and immunities of citizens of 
the United States, including appellants. 

4. The Court erred in not holding that the said restric¬ 
tive agreement is void in that it is forbidden by the Con¬ 
stitution of the United States and especially Article 4, 
Section 2 thereof, the 5th, 13th and 14th Amendments 
thereof, and the laws enacted in aid and in sanction of the 
said 5th, 13th and 14th Amendments, including especially 
Revised Statutes 1977 and 1978 and 5508. 

SUMMARY OF THE ARGUMENT. 

1. The Court erred in failing to hold that the restrictive 
agreement was ineffective by reason of the failure of the 
original purpose thereof in that the character of the neigh¬ 
borhood had materially changed, rendering the original 
purpose unenforceable. 

2. The Court erred in failing to take into consideration 
as rendering impractical injunctive relief in view of the 
circumstances surrounding the expiration of the restrictive 
agreements in this area and immediate adjoining areas. 

3. The Court erred in canceling a deed from one corpor¬ 
ation to another especially in view of the fact that in the 
very deed of conveyance there was a notation that same 
was subject to covenants of record. 

4. The covenant in this case constitutes undue and un¬ 
lawful restraint on alienation, particularly in that it is 
universal as being against all persons of color and that it 1 
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is perpetual in its duration and constitutes a continuing 
cloud upon the property involved. 

5. The Court erred in not holding that the restrictive 
agreement is contrary to public policy, violative of the 
Constitution of the United States and the Statutes enacted 
thereunder. 

6. The Court erred in not holding that the Equity Court 
is without right to enforce an agreement, the very entering 
into of which is in derogation of Article 4, Section 2 of the 
Constitution of the United States and the legislation 
enacted in support thereof. 

ARGUMENT. 

1. At the outset let us say, in order that there may not be 
a duplication, that we adopt the brief filed herein on behalf 
of the appellant Stone Construction Company, Inc. 

It is our unequivocal position that the covenant relied 
upon in this cause is unlawful and unenforceable for 
reasons that are hereinafter well outlined or referred to 
in detail; however, if such covenant had legal force and 
effect, the same would not be able to be urged in the instant 
case because there was such a change of neighborhood as 
rendered the purpose thereof as being incapable of 
accomplishment. 

It is to be noted that the piece of property herein in¬ 
volved was on the north side of the corner of First and U 
Streets, facing entirely on U Street and with only a side 
frontage on First Street. To the West of the property 
and separated only by a small alley were several houses, 
four in number, which were formerly covered by the same 
covenant as is attempted to be urged in the instant case 
which the testimony showed were occupied at the present 
time by persons of the Negro race and blood. The same 
situation existed on the South side of U Street in that four 
properties there immediately to the West of the house on 
the corner were occupied by persons of the Negro race and 
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blood and had likewise formerly been included in the re¬ 
strictive covenant relied on in this cause. 

We legally question the right of any parties signatory or 
their privies or assigns to hold to the terms of such a cove¬ 
nant or any individual party owner when owners of prop¬ 
erty immediately adjoining and covered by the same cove¬ 
nant have been voluntarily relieved of any such restriction, 
and where as here the purpose of this covenant has been 
avoided by the voluntary allowance of Negro occupants. 
Can it be said in equity and good conscience that the owner 
of this property in question, a member of the covenant, can 
be held to the strict terms of the covenant when others with¬ 
out its consent voluntarily agreed to abandon the covenant 
so far as properties immediately adjoining are concerned? 
Is not the doctrine of estoppel applicable in an instance of 
this character where the terms are admittedly to be strictly 
construed? (See McNeal v. Gary, 40 App. D. C. 397) 

If such a covenant has such a justifiable object, the only 
answer can be that the owners desired that the property in 
the immediate neighborhood should be freed from the own¬ 
ership and occupancy by Negroes. Has not the purpose 
entirely failed when all of the houses in this block on both 
sides of the street up to the very property itself are occu¬ 
pied by persons of the Negro race and blood and is this not 
all the more true when, as has been previously urged, sev¬ 
eral of the houses immediately to the West were formerly a 
l>art of the same covenant are now voluntarily abandoned 
and occupied by Negroes? 

Couple this with the testimony of Mr. Knight, Manager 
of the Washington Office, Lawyers’ Title Insurance Cor¬ 
poration, that at the very time that the conveyance was 
made investigation was made and that the President of the 
Real Estate Board then advised that the trend of occupancy 
in this neighborhood was undoubtedly colored. (App. 22.) 
Taking this testimony as a whole, it is crysal clear that it 
falls within the scope and decision of Hundley et ux v. Gore- 
witz, et al., 77 App. 48,132 F. 2nd 23. 




s 


2. The Court erred in failing to take into consideration 
as rendering impractical injunctive relief in view of the cir¬ 
cumstances surrounding the expiration of the restrictive 
agreements in this area and immediate adjoining areas. 

Under the first heading in the argument here submitted, 
attention has been drawn to the fact of the change in the 
property on U Street in the immediate locality of the prop¬ 
erty here involved. It is also all important to know that 
on First Street in the 2100 block, the block just above where 
the side of this property fronts on First Street, there ex¬ 
ists a similar restrictive covenant except for the fact that 
its duration was measured by a term of twenty-one (21) 
years and that twenty-one (21) years expires as of, to wit, 
November 1, 1944. In this connection it is without dispute 
that already two sales have been made to persons of the 
Negro race and blood in that area, which sales are now the 
matter of litigation in the District Court of the United 
States for the District of Columbia, said case being refer¬ 
red to as Winifred King, et al., plaintiffs, v. Thelma J. 
Bryant, et al., defendants, Case No. 23969, with properties 
involved being known as 2118 and 2121 First Street, N. W. 

Should equity do the vain thing of allowing injunctive 
relief and restraining occupancy by Negroes for the pur¬ 
pose of keeping the neighborhood safe for white occupancy 
alone when within the period of a few weeks the restriction 
against Negro occupancy will have passed from an immedi¬ 
ately adjoining area except for the entirely unlikely con¬ 
tingency of the renewal of the restrictive agreement. Is it, 
we ask, within reason to anticipate that there will be any 
renewal of the restrictive agreement when one of the par¬ 
ties appellant in a suit now before this Court is one of the 
owners of parcels of ground in this restricted area for sales 
for which have already been made by said corporations and 
deeds of conveyance executed? 

3. The Court erred in canceling a deed from one cor¬ 
poration to another especially in view of the fact that in 
the very deed of conveyance there was a notation that same 
was subject to covenants of record. 
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The distance that the Court, we respectfully submit, was 
lead into- error in the instant case is evidence by the fact 
that even though there was a deed of conveyance from one 
corporation to another it recited in its terms that the con¬ 
veyance was subject to covenants of record. The Court has 
seen fit in its judgment to cancel this instrument of convey¬ 
ance. A corporation is an artificial and inanimate entity, 
as having been defined over and over by the courts, but the 
readiness of this Court to apparently sanction this type of 
discrimination is evidenced by the fact that on the apparent 
theory that the majority of the corporation being colored 
made this artificial inanimate entity a person through 
whose veins Negro blood flowed. He lends his signature to 
a judgment canceling a deed, although the deed has indi¬ 
cated itself that the transfer was subject to covenants of 
' record. 

If this is not a reductio ad absurdum then it is difficult to 
find one. 

4. The covenant in this case constitutes undue and unlaw¬ 
ful restraint on alienation, particularly in that it is uni¬ 
versal as being against all persons of color and that it is 
perpetual in its duration and constitutes a continuing cloud 
upon the property involved. 

5. The Court erred in not holding that the restrictive 
agreement is contrary to public policy, violative of the Con¬ 
stitution of the United States and the Statutes enacted 
thereunder. 

6. The Court erred in not holding that the Equity Court 
is without right to enforce an agreement, the very entering 
into of which is in derogation of Article 4, Section 2 of the 
Constitution of the United States and the legislation en¬ 
acted in support thereof. 

We now come to the suggestions as to invalidity of this 
covenant as disclosed by the above reasons. In this connec¬ 
tion we invite the Court’s attention to the argument on 
these points made in case No. 8831, Clara I. Mays, et aL ,' 
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appellants v. William T. Burgess, et al., appellees, which to¬ 
gether with the citations there outlined we adopt and in¬ 
corporate as a part of the brief and respectfully urge the 
Court to accept such as our argument on these points. This 
is undertaken both because of the desire not to repeat argu¬ 
ments with the same points involved and because we antici¬ 
pate that the Court will allow the combining, for the pur¬ 
pose of argument, of this case with the above-cited case of 
Mays et al. v. Burgess, et al. 

Respectfully submitted, 

James A. Cobb, 

George E. C. Hayes, 

Attorneys for Appellants. 
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GOSPEL SPREADING ASSOCIATION, INC., A 
CORPORATION, ET AL., Appellants 

v. 

ELLA MILDRED BENNETTS, ET AL., Appellees. 
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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
DESIGNATED B7 APPELLANT. 

1 Filed Mar. 17,1944. 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 23501. 

Ella Mildred Bennetts, 1941 First St., N.W., Hannah J. 
Parsley, 2006 First Street, N. W., Joseph A. KfLly, 
Nell Kelly, 2018 First Street, N. W., Henry K. 
Murphy, Mary F. Murphy, 542 Rhode Island Ave., 
N. W,. Plaintiffs, 

v. 

Gospel Spreading Association, Inc., a corporation, 1712 
R Street, N. W., Stone Construction Company, Inc., 
a coporation, 927 15th St., N. W., Defendants. 

Complaint For Injunction 

The plaintiffs respectfully represent to this Honorable 
Court, as follows: 

1. That plaintiffs are citizens of the United States and 
residents of the District of Columbia. 

2. That defendant, Gospel Spreading Association, is a 
corporation organized under the laws of the District of Co¬ 
lumbia; and defendant, Stone Construction Company, is 
a corporation organized under the Laws of the State of 
Delaware. 

3. That defendant, Gospel Spreading Association, Inc., is 
the present owner of record of a certain parcel of real 
estate in the District of Columbia, described as: “Lot num¬ 
bered One (1) in Block numbered Three (3) in “Moore & 
Barbour’s Addition to the City of Washington”, as per plat 
recorded in Liber County 15, folio 13, of the Records of 
the Office of the Surveyor for the District of Columbia”, 
now known as Lot 1, Square 3116, with improvements there¬ 
on known as 101U Street, N. W. 
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4. That the plaintiff, Ella Mildred Bennetts, is the owner, 
in fee simple and the occupant of Lot 69, Square 3112, im¬ 
proved by premises No. 1941 First Street, N. W.; the plain¬ 
tiff, Hannah J. Parsley, is the owner in fee simple 

2 and the occupant of 2006 First Street, N.W. (lot 16, 
Square 3116); the plaintiffs, Joseph A. Kelly and 
Nell Kelly, are the owners in fee simple, as tenants by the 
entireties, of Lot 10, Square 3116, improved by premises 
known as 2018 First Street, N.W.; and the plaintiffs, Henry 
K. Murphy and Mary F. Murphy, are the owners in fee 
simple, as tenants by the entireties, of Lot 32, Square 3111, 
improved by premises known as 42 Rhode Island Avenue, 
N. W. Plaintiffs are all persons of the White (or Cauca¬ 
sian) race. 

5. That the defendant, Gospel Spreading Association, 
Inc., is an organization of which the President is Elder 
Lightfoot Solomon Michaux, the secretary-treasurer is 
Howard W. Poole, the incorporators of the Association 
being the two herein named together with Mary E. Michaux. 
The Association was incorporated under the laws of the 
District of Columbia by charter dated March 6th, 1936, and 
recorded on March 14th, 1936 among the Corporation Rec¬ 
ords of the District of Columbia as Instrument No. 23690. 
All of the incorporators are members of the Negro or 
colored race. A thirty day notice to the tenant in the prop¬ 
erty purchased by this Association, namely: 101 U Street, 
N. W., to “quit, vacate and remove from said premises” 
contains the following statement: “This action becomes 
necessary because of the fact that I need said premises for 
my own immediate personal use and occupancy as a dwell¬ 
ing,” which said Notice is signed: “GOSPEL SPREAD¬ 
ING ASSOCIATION By L. Michaux, Owner, President,” 
said L. Michaux being a colored man or Negro. 

0. That all of the real estate described herein is located 
within the bounds of the Moore & Barbour Additions Nos. 
1 and 2, to the City of Washington, stretching from Rhode 
Island Avenue west of First Street northerly to a line ap- 
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proximately seventy-five feet sonth of V Street, then run¬ 
ning easterly to and including the west side of Lincoln 
Road, Northeast, then southerly to T Street, and west on 
the north side of T Street to the place of beginning, con¬ 
taining approximately (400) homes, churches and places of 
business, all of which are subject to the following covenant 
contained in the Deed of Partition of said real estate, dated 
May 21, 1902, recorded in Liber 2652 at folio 125, et seq. 
from David Moore et al.: 

“And the parties hereto, each for himself or herself, 
hereby covenant to and with each other, for themselves and 
for their respective heirs and assigns, that none of the here¬ 
in described pieces and parcels of land, or any part thereof 
or any improvements thereon, shall ever be used or in any 
manner occupied by negroes or by any person or persons of 
the Negro race or having Negro blood, and that this 
3 covenant shall run with the land and bind all parties 
hereto, and all persons hereafter owning or occupy¬ 
ing any part of said lands.” 

That said covenant and restriction remains in full force and 
effect and is binding on the properties of plaintiffs and Lot 
1, Square 3116, improved by premises 101 U Street, N. W.; 
said lot 1, square 3116, by mesne conveyances since May 21, 
1902, the date of said Deed of Partition, became the prop¬ 
erty of the defendant, Stone Construction Company, In¬ 
corporated, which deeded it to the defendant, Gospel 
Spreading Association, Incorporated, on November 5,1943, 
said deed being recorded as Instrument No. 29621 on No¬ 
vember 16,1943. 

7. That, in addition to the approximately four hundred 
lots in the Moore & Barbour Additions to the City of Wash¬ 
ington, covered by said covenant, all other properties on 
Frst Street, Northwest, from Rhode Island Avenue north 
to the grounds of the Soldiers Home and eastward to Lin¬ 
coln Road are owned and/or occupied by persons of the 
White or Caucasian race, and are largely under either deed 
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covenant or restrictive agreements barring ownership or 
occupancy by persons of the Negro race or blood, with the 
exception of 2213 First Street, Northwest, now occupied by 
a person of the Negro race or blood, against whom an In¬ 
junction proceeding is pending in this court in Civil Action 
No. 23436. 

8. That, on the 7th day of December, 1943, when your 
complainants learned of the conveyance hereinbefore re¬ 
cited, whereby Lot 1, Square 3116, was conveyed to the Gos¬ 
pel Spreading Association, Incorporated, they caused no¬ 
tices to be sent by Registered Mail, postage prepaid, to de¬ 
fendants informing them of the deed covenant hereinbefore 
set forth. Plaintiffs aver that said defendants are charged 
with notice and knowledge qf said covenant of record, run¬ 
ning with the land, and herein set forth, by law; they are 
further advised and believe that the above mentioned deed 
and conveyance of said Lot 1, square 3116 by the Stone 
Construction Company, Incorporated to the Gospel Spread¬ 
ing Association, Incorporated, is a nullity and of no effect, 
and is totally void; and said alleged deed and conveyance 
confer no rights of property upon said defendant, Gospel 
Spreading Association, Inc., for the reason that said Asso¬ 
ciation unlawfully and wilfully acquired said title, and ac¬ 
cepted said conveyance in violation of the aforesaid deed 
covenant of record; that said Gospel Spreading Associa¬ 
tion, Incorporated, and all Negroes or persons of the 

4 Negro race or blood who attempt to hold or take 
possession of said property under said Gospel 
Spreading Association, Incorporated, are trespassers upon 
said property, and that possession by said Gospel Spread¬ 
ing Association, Incorporated, or by any other negro or per¬ 
son of the negro race or blood is in open violation of said 
deed covenant, is unlawful, and therefore is void and of no 
effect. 

9. Plaintiffs are advised and aver that the use or occu¬ 
pancy in any manner of said property by any person or per¬ 
sons of the Negro race or blood is, and will be, in direct con- 
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travention of said deed covenant and null and void, con¬ 
ferring no property rights; that to permit such use or occu¬ 
pancy will be injurious, depreciative and absolutely ruinous 
of the real estate owned and occupied by plaintiffs, and will 
be harmful, detrimental and subversive of the peace of 
mind, comfort and property rights and interests of plain¬ 
tiffs and other property owners, and said neighborhood 
will become depreciative in value, and undesirable as a 
neighborhood wherein white people may live; and that it 
will constitute a continuing wrong and injury that is ir¬ 
reparable and is incapable of ascertainment and compensa¬ 
tion in damages, and the only adequate remedy is by way of 
injunction. 

10. WHEREFORE, plaintiffs demand: 

1. That the defendant, Gospel Spreading Association, In¬ 
corporated, be enjoined, during the pendency of this suit, 
and permanently thereafter, from selling, renting, leasing, 
transferring or conveying premises 101 TJ Street, N. W., in 
the District of Columbia, to Negroes or colored persons, or 
persons of the Negro race or blood, and from permitting 
said premises to be occupied by such Negroes or persons of 
the Negro race or blood. 

2. That the defendant, Gospel Spreading Association, In¬ 
corporated, be enjoined, pending this suit, and permanently 
thereafter, from occupying said premises, 101 U Street, 
N. W., in the District of Columbia. 

3. That the deed, dated November 5, 1943, and recorded 
on November 16th, 1943 as Instrument No. 29621 among the 
Land Records of the District of Columbia, from the defen¬ 
dant, Stone Construction Company, Incorporated, to the 
Gospel Spreading Association, Incorporated, be cancelled, 
and a judgment be entered herein declaring said convey¬ 
ance void and of no effect, and further declaring title to 

be in the Stone Construction Company, Incorporated, 
5 subject to the deed covenant herein set forth. 

4. That plaintiffs have judgment for costs, and 
that a reasonable attorney’s fee be allowed. 
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5. That they be allowed snch other and further relief as 
shall be required. 

ELLA MILDRED BENNETTS, 
HANAH X PARSLEY, 

JOSEPH A. KELLY, 

NELL E. KELLY, 

HENRY K. MURPHY, 

MARY F. MURPHY. 

District of Columbia, ss: 

Henry K. Murphy, on oath deposes and says that he is 
one" of the plaintiffs in this cause and he has read the afore¬ 
going complaint by him subscribed; that the statements 
therein made,are true to the best of his knowledge, informa- 
tion and belief. 

HENRY K. MURPHY. . 

SUBSCRIBED and sworn to before me this 16 day of 
March, 1944. 

A. B. KEEFER, 

(Seal} Notary Public, D. C. 

HENRY’ GILLIGAN, \ 

Attorney for Plaintiffs, 

1021 Washington Loan & Trust Building. 

6 Filed Apr. 24,1944. 

Answer of Defendant Stone Construction Company, 

Inc., A Corporation 

First Defense 

The complaint fails to state a cause of action. 

Second Defense 

1, 2, 3. This defendant admits paragraphs 1, 2 and 3 of 
the complaint. 

4. This defendant is without knowledge as to the truth 
or falsity of paragraph 4 of the complaint. 
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5. Answering paragraph 5 of the complaint this defen¬ 
dant admits on information and belief that Elder Lightfoot 
Solomon Michaux is an officer of the defendant Gospel 
Spreading Association, Inc., but is without knowledge as 
to the truth or falsity of the remaining allegations con¬ 
tained in said paragraph. 

6. Answering paragraph 6 of the complaint this defen¬ 
dant admits the existence of the covenant of record con¬ 
tained in Deed of Partition recorded in Liber 2652 at folio 

125, as alleged in said paragraph of the complaint. 
7 This defendant is without knowledge as to whether 
the real estate referred to in said paragraph is now 
bound by said covenant or whether the same is binding 
upon the plaintiffs, or whether or not said covenant and re¬ 
striction still remains in full force and effect. 

7. This defendant is without knowledge as to the truth 
or falsity of the allegations contained in paragraph 7 of the 
complaint. 

8. This defendant admits receipt of the notice from the 
plaintiffs dated December 7,1943, but avers that prior there¬ 
to, to-wit, on November 15,1943, the said property had been 
conveyed by this defendant to the defendant Gospel 
Spreading Association, Inc. This defendant denies the re¬ 
maining allegations in said paragraph. 

9. This defendant denies the allegations of paragraph 9 
of the complaint. 

Third Defense 

This defendant says that the covenant referred to in the 
complaint is void and of no effect, as contrary to public 
policy. 

Fourth Defense 

This defendant says that the covenant referred to in the 
complaint has been waived and abandoned by conduct of 
property owners involved since the date of the making 
thereof, and by changed circumstances in the area covered 
thereby. 
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Fifth Defense 

This defendant says that by contract between this de¬ 
fendant and the defendant Gospel Spreading Association, 
Inc., the property herein referred to which was conveyed 
by this defendant to the defendant Gospel Spread- 
S ing Association, Inc. was conveyed subject to coven¬ 
ants, conditions and restrictions of record, if any. 

WHEREFORE, having fully answered, this defendant 
demands that the action of the plaintiffs may be dismissed 
with costs. 

EDMUND D. CAMPBELL, 
Southern Building, 
Washington, D. C., 

Attorney for defendant, 
Stone Construction Company, Inc . 

DOUGLAS, OBEAR & CAMPBELL, 

Of Counsel. 

• ••••••••'• 

9 Filed May 10,1944. 

Answer of Defendant Gospel Spreading Association, Inc., 

A Corporation 

First Defense 

The complaint filed herein fails to state a claim upon 
which relief can be granted. 

Second Defense 

1, 2, and 3. This defendant admits the allegations of 
paragraphs 1, 2, and 3 of the complaint. 

4. This defendant is without knowledge as to the truth or 
falsity of the allegations of the fourth paragraph of said 
complaint but states that should same become material, 
strict proof thereof will be required. 

5. This defendant admits the allegations of paragraph 
five, but by way of further answer thereto, asserts upon 



10 


its advice and belief that the corporation itself is withont 
racial identity, it being a legal entity created by operation 
of law. It admits the fact, as alleged, that the incorporators 
were of the Negro race or blood, but avers the fact to be 
that membership of the corporation consists of members of 
both the white and colored races. 

6. This defendant admits so much of paragraph six as 
designates that the property here involved is included in 

the bounds as set forth in the said paragraph, and 
10 admits that there is a deed of partition of said real 

estate, dated May 21,1902 and recorded in Liber 2652 
at folio 125, et seq. This defendant denies that the covenant 
set forth in said paragraph is binding upon the property 
here involved, and further avers that since the time of the 
execution of the said covenant that there have been such 
changes in the character of the neighborhood and of the 
ownership of said properties as further to render ineffec¬ 
tive and without force the said covenant and its alleged 
restrictions. 

7. This defendant denies the allegations of paragraph 7, 
and says that the ineffectiveness of the said covenant re¬ 
lied on and the progressive change of neighborhood ren¬ 
dering said covenant ineffective and without force is made 
manifest by the fact that besides the premises referred to 
in the said paragraph, transfers of property have been 
made within the area outlined to persons of the Negro race 
or blood, as is evidenced by reference had to Civil Action 
No. 23969 involving properties 2118—First Street, North¬ 
west, Lot 31 in Square 3119, and 2121—First Street, North¬ 
west, Lot 33 in Square 3118, in which said action relief is 
sought against Negro property owners in the block indi¬ 
cated, the life of the covenant in said cause being for no 
longer a period than November, 1944. 

8. 'This defendant admits the receipt by registered mail 
of the communication referred to in paragraph 8 of the com¬ 
plaint, but avers the fact to be that prior to the receipt 
thereof, and on, to wit, November 15, 1943, the property 
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involved had been conveyed to this defendant. This defen¬ 
dant denies the remaining allegations of the said para¬ 
graph. 

9. This defendant denies the allegations of paragraph 
pine of said complaint. 

Third Defense 

This defendant says that the covenant referred to in the 
complaint is void and of no effect, as contrary to public 
policy. 

11 Fourth Defense 

This defendant says that the covenant referred to in the 
complaint has be^n waived and abandoned by conduct of 
property owners involved since the date of the making 
thereof, and by changed circumstances in the area covered 
thereby. 

Fifth Defense 

This defendant further sets forth that the enforcement 
of the said covenant or agreement would be void in that 
it attempts to deprive this defendant and others so situated 
of property without due process of law; it abridges the 
privileges and immunities of citizens of the United States, 
and other persons within its jurisdiction of the equal pro¬ 
tection of the law and is forbidden by the 5th, 13th and 14th 
Amendments to the Constitution of the United States and 
the laws enacted in aid and under the sanction of the 13th 
and 14th Amendments to the Constitution of the United 
States. 

Wherefore, having fully answered, this defendant de¬ 
mands that the action of the plaintiffs be dismissed with 
costs. 

COBB, HOWARD & HAYES, 
Attorneys for Defendant, 
Gospel Spreading Ass’n. Inc., 
613 F Street, N. W. 

By: JAMES A. COBB. 
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12 Filed June 16, 1944. 

Pretrial Proceedings. 

Statement of Nature of Case: 

This suit involves the validity of the deed covenant in 
Moore & Barbour Additions Nos. 1 and 2 in the District 
of Columbia, prohibiting use or occupancy of properties 
in said Division by Negroes. 

Otherwise, a summary of the issues is waived. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

All of the real estate described in this action, owned by 
plaintiffs and defendant, Gospel Spreading Association, 
Inc., is located within the bounds of the Moore & Barbour 
Additions Nos. 1 and 2, to the City of Washington, stretch¬ 
ing from Rhode Island Avenue west of First St., North¬ 
west, to a line approximately 75 feet south of V Street, 
then running easterly to and including the west side of 
Lincoln Road, Northeast, then southerly to T Street, and 
west on the north side of T Street to the place of beginning, 
and is subject to the following covenant contained in the 
Deed of Partition of said real estate, dated May 21, 1902, 
recorded in Liber 2652 at folio 125, et seq.: 

“And the parties hereto, each for himself or herself, 
hereby covenant to and with each other, for themselves and 
for their respective heirs and assigns, that none of the 
herein described pieces and parcels of land, or any part 
thereof or any improvements thereon, shall ever be used 
in any manner occupied by negroes or by any person or 
persons of the Negro race or having negro blood, and that 
this covenant shall run with the land and bind all parties 
hereto, and all persons hereafter owning or occupying any 
part of said lands/ ’ 


13 


JL«> 

2. Lot 1, Square 3116, improved by premises known 
as 101 U St., N. W., by mesne conveyances since 
May 21, 1902, the date of said Deed of Partition, became 
the property of the defendant, Stone Construction Co., Inc., 
which deeded it to the defendant, Gospel Spreading Asso¬ 
ciation, Inc. on November 5,1943, said deed being recorded 
as Instrument No. 29621 on November 16, 1943. 

3. That plaintiff, Ella Mildred Bennetts, is the owner in 
fee simple and the occupant of Lot 69, Square 3112 (No. 
1941 First St., N. W.); plaintiff, Hannah J. Parsley, is the 
owner in fee simple and occupant of 2006 First St., N. W. 
(lot 16, square 3116); plaintiffs, Joseph A. Kelly and Nell 
Kelly, are the owners and occupants of 2018 First St., 
N. W. (lot 10, Square 3116); plaintiffs, Henry K. Murphy 
and Mary F. Murphy, are the owners in fee simple and 
occupants of 42 Rhode Island Avenue, N. W. (lot 32, 
Square 3111). Plaintiffs are persons of the white race. 

4. Defendant, Gospel Spreading Association, Inc., was 
incorporated under the laws of the District of Columbia by 
charter dated March 6, 1936, recorded March 14, 1936 
among the Corporation Records of the District as Instru¬ 
ment No. 23699. The incorporators, Elder Lightfoot Sol¬ 
omon Michaux, Mary E. Michaux and Howard W. Poole, 
are Negroes. 

5. The several plats, initialed by the Pre-Trial Justice, 
may be received in evidence without formal proof but sub¬ 
ject to check as to accuracy. 

6. The certificate of the Lawyers Title Insurance Corpor¬ 
ation dated May 4, 1944, initialed by the Pre-Trial Justice, 
may likewise be received in evidence without formal proof. 

7. The notice to Sadie B. Sutton for repossession of 101 
You St., N. W., initialed by the Pre-Trial Justice, may be 
received in evidence without formal proof. 

8. Two houses in the 2100 Block of First St., N. W. 
which are under a Negro Restrictive Agreement expiring 
Nov. 1, 1944 have been purchased by colored people re- 
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cently, but not occupied by them; action is pending against 
these parties in the District Court. 

Dated June 16, 1944 F. DICKINSON LETTS, 

Pretrial Judge. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

HENRY GILLIGAN, 

Plaintiff. 

E. D. CAMPBELL, 
for Stone Construction Co., Inc. 

GEORGE E. C. HAYES, 

for Gospel Spreading Association 
Defendant. 


14 Filed June 30,1944. 

Findings of Facts and Conclusions of Laic. 

This is an action brought by Ella Mildred Bennetts, 
Hannah J. Parsley, Joseph A. Kelly, Nell' Kelly, Henry K. 
Murphy and Mary F. Murphy against Gospel Spreading 
Association, Incorporated, a corporation, and the Stone 
Construction Company, Incorporated, a corporation, to 
enjoin the sale, the use and the occupancy of certain real 
estate in the District of Columbia, to compel the defendant 
Gospel Spreading Association, Incorporated to vacate the 
same, and seeking a judgment declaring the conveyance of 
the real estate referred to by the defendant Stone Con¬ 
struction Co., Incorporated to the Gospel Spreading Asso¬ 
ciation, Incorporated, null and void. 

Fundings of Facts. 

The plaintiffs are citizens of the United States residing 
in the District of Columbia, of the White race. The defend¬ 
ant, Gospel Spreading Association, Incorporated, is’ a cor¬ 
poration organized under the laws of the District of 
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Columbia; the defendant, Stone Construction Company, 
Incorporated, is a corporation organized under the laws of 
the State of Delaware. 

The plaintiff, Ella Mildred Bennetts, is the owner in 
fee simple and the occupant of Lot 69, Square 3112, im¬ 
proved by 1941 First Street, N. W.; the plaintiff, Hannah 
J. Parsley, is the owner in fee simple and the occupant of 
Lot 16, Square 3116, improved by 2006 First Street, N. W.; 
the plaintiffs, Joseph A. Kelly and Nan Kelly, are the 
owners in fee simple, as tenants by the entireties, and the 
occupants of Lot 10, Square 3116, improved by 2018 First 
Street, N. W.; and the plaintiffs, Henry K. Murphy and 
Mary F. Murphy, are the owners in fee simple, as tenants 
by the entireties, and the occupants of Lot 32 in Square 
3111, improved by 42 Bhode Island Avenue, N., W. 

The defendant, Gospel Spreading Association, Incor¬ 
porated, is the owner of Lot 1, Square 3116; its 
15 immediate grantor was the defendant, Stone Con¬ 
struction Company, Incorporated. 

All of the real estate described herein is located within 
the bounds of the Moore & Barbour Additions Nos. 1 and 
2, to the City of Washington, stretching from Bhode Island 
Avenue west of First Street northerly to a line approxi¬ 
mately seventy-five feet south of V Street, then running 
easterly to and including the west side of Lincoln Boad, 
Northeast, then southerly to T Street, and west on the 
north side of T Street to the place of beginning, containing 
approximately 400 homes, three churches and several 
places of business, all of which are subject to the following 
covenant contained in the Deed of Partition of said real 
estate, dated May 21, 1902, recorded in Liber 2652 at folio 
125, et seq. from David Moore and others: 

“And the parties hereto, each for himself or herself, 
hereby covenant to and with each other, for themselves and 
for their respective heirs and assigns, that none of the 
herein described pieces and parcels of land, or any part 
thereof or any improvements thereon, shall ever be used 
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or in any manner occupied by negroes or by any person 
or persons of the negro race or having negro blood, and 
that this covenant shall run with the land and bind all par¬ 
ties hereto, and all persons hereafter owning or occupying 
any part of said lands.” 

Defendant, Stone Construction Co., Inc., had actual as 
well as constructive notice, and the defendant, Gospel 
Spreading Association, Inc., purchased the property in suit 
with actual as well as constructive notice of this covenant. 
The preliminary report of the District Tile Insurance Com¬ 
pany to said defendant cited said deed covenant and the 
Lawyers Title Insurance Company of Richmond, Virginia, 
did likewise. 

All of First Street, northwest, to the north of the Moore 
& Barbour Additions, as well as North Capitol Street and 
all intersecting streets between First Street, Northwest, 
and Lincoln Road, north to Michigan Avenue, is occupied 
solely by persons of the White race, all of said territory 
being under Restrictive Agreements or deed covenants pro¬ 
hibiting the ownership, use or occupancy by Negroes; said 
territory, together with the Moore & Barbour Additions, 
contains approximately one thousand homes;, also three 
churches and business establishments. 

Lot 1, Square 3116, improved by premises 101 U Street, 
Northwest, has a frontage on First Street of 35 feet and 
a frontage on U Street, together with the entrance, of 100 
feet, extending to an alley, on which the property garage 
abuts. This alley is a continuation of an alley extending 
from Rhode Island Avenue north to Bryant Street, in the 
rear of all lots abutting on First Street for five city blocks. 
Four houses on the north side of U Street, west of said 
alley, and four houses on the south side of U Street, 
16 west of said alley, are also included in the territory 
covered by said Moore & Barbour Additions, and 
were included in the aforesaid covenant and have been 
occupied by Negroes for some time. All the rest of U 
Street, between First and Second Streets, N. W., on both 
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sides of the street is owned and occupied by persons of the 
Negro race, and at the southeast corner of U and 2d 
Streets there is a Negro church. 

The Gospel Spreading Association is a corporation or¬ 
ganized under the Laws of the District of Columbia by 
Elder Lightfoot Solomon Michaux, Mary E. Michaux (his 
wife) and Howard W. Poole, all of whom are Negroes. 
The Board of Directors of said corporation consists of 
seven members, all of whom are Negroes. Approximately 
ninety per cent of the thousands of members are Negroes. 
The original intention was to use the property—101 U 
Street, N. W.—as a Bible School for Negroes; this purpose 
was changed and the property was changed into several 
apartments and placed in the hands of a Negro real estate 
agent for rental to Negroes; one basement apartment was 
rented to a Negro; one load of furniture was moved into 
the building, and is still on the premises. No part of the 
building is yet occupied, otherwise. 

Conclusions of Law. 

With respect to the contentions that the deed covenant 
in this suit is void and of no effect as contrary to public 
policy; (2) that the covenant has been waived and aban¬ 
doned by property owners’ conduct and by changed cir¬ 
cumstances in the area covered; (3) that it abridges the 
privileges and immunities of citizens of the United States, 
and other persons within its jurisdiction, of the equal pro¬ 
tection of the law and is forbidden by the 5th, 13th and 14th 
Amendments to the Constitution of the United States and 
the laws enacted hereunder—the validity of deed covenants 
of this nature have been uniformly upheld in this juris¬ 
diction. It is axiomatic that such restrictions constitute 
valid and solemn contracts which ordinarily will not lightly 
be set aside. The deed covenant in suit is a valid and 
solemn contract. The prohibition of the use and occupancy 
in this case includes the prohibition of ownership by 
Negroes. The Gospel Spreading Association, Incorpor- 
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ated, is an association of individuals of the Negro race or 
blood. 

DANIEL W. O’DONOGHUE, 
Justice. 

June 30th, 1944. 

17 Filed June 30,1944. 

Judgment for Permanent Injunction. 

THIS CAUSE came on to he heard, and thereupon, upon 
consideration thereof, and it appearing to the Court that 
the real estate located within the bounds of the Moore and 
Barbour Additions Nos. 1 and 2, to the City of Washing¬ 
ton, including Lot 1, Square 3116, the subject of this suit, 
is all subject to the deed covenant that no piece or parcel 
of said real estate, or any improvements thereon, shall ever 
be used or in any manner occupied by Negroes or by any 
person of the Negro race or having Negro blood, as set 
forth in the Deed of Partition of said real estate, dated 
May 21, 1902, recorded in Liber 2652 at folio 125, et seq. 
of the Land Records of the District of Columbia, among 
David Moore and others, and that said covenant is in full 
force and effect; and that the defendant, Stone Construction 
Company, Inc., was the owner of record which sold and 
conveyed said lot 1, square 3116, to the defendant, Gospel 
Spreading Association, Inc., in violation of said covenant; 
and that the defendant, Gospel Spreading Association, 
Inc., an association of Negroes, purchased said land and 
premises to use and occupy in violation of said covenant, 
it is, by the Court, this 30th day of June, 1944, 
ADJUDGED, that the Gospel Spreading Association, 
Inc., be and it hereby is, permanently enjoined from own¬ 
ing, using, occupying, selling, leasing, transferring, or con¬ 
veying the land known as Lot 1 in Square 3116, and the 
improvements thereon, in the District of Columbia; and 
it is further 
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ADJUDGED, that the deed dated November 3,1943, and 
recorded on November 16, 1943 as Instrument No. 29621 
among the Land Records of the District of Columbia, from 
the Stone Construction Company, Incorporated, to the 
Gospel Spreading Association, Incorporated, conveying 
Lot 1 in Square 3116, be and it is hereby declared null and 
void and of no effect, and the title to said lot, with the 
improvements thereon, is hereby declared to be in the 
Stone Construction Company, Incorporated, subject to the 
deed covenant aforesaid; and it is further 

18 ADJUDGED, that the Gospel Spreading Associa¬ 
tion, Incorporated, be and it hereby is ordered to re¬ 
move from said land and premises all of its furnishings and 
effects within 60 days from the date hereof; and it is 
further 

ADJUDGED, that taxable costs be assessed against the 
defendants, and each of them. 

DANIEL W. O’DONOGHUE, 
Justice. 

• •••**«#«# 

19 Filed July 5, 1944. 

Notice of Appeal. 

Notice is hereby given this 5th day of July, 1944, that 
Gospel Spreading Association, a corporation, hereby ap¬ 
peals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 30th day of June, 1944 in favor of plaintiffs against 
said Gospel Spreading Association, a corporation. 

GEORGE E. C. HAYES, 
Attorney for 

Gospel Spreading Associa¬ 
tion, a corporation. 

HENRY GILLIGAN, Esq., 

Washington Loan & Trust Co., 

Washington, D. C. 

• * • # * • m * • • • 
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20 Filed Jul 19 1944 

Notice of Appeal 

Notice is hereby given this 19th day of July, 1944, that 
the defendant Stone Construction Company, Inc. hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 

on the.day of June, 1944 in favor of the plaintiffs 

and against said Stone Construction Company, Inc. 

EDMUND D. CAMPBELL 
Attorney for Defendant 
Stone Construction Company, Inc. 

21 Filed Jul 19 1944 
Statement of Points on Appeal 

The appellants intend to rely upon the following points 
on the appeal of this action: 

1. The covenant referred to in the complaint is void and 
of no effect, as contrary to public policy. 

2. The covenant referred to in the complaint has been 
waived and abandoned by conduct of property owners in¬ 
volved since the date of the making thereof, and by changed 
circumstances in the area covered thereby. 

3. Even if the covenant involved in the complaint is valid, 
there is no restriction therein against conveyance of the 
property involved to persons of the negro blood; and the 
conveyance from Stone Construction Company, Inc. to Gos¬ 
pel Spreading Association, Inc. was and is a valid convey¬ 
ance and should not be set aside. 

4. The defendant Gospel Spreading Association, Inc. is 
a corporation and is not a person of the negro race within 
the meaning of the covenant involved in this case. 

GOSPEL SPREADING ASSOCIATION, INC., 
COBB, HOWARD AND HAYES 
By JAMES A. COBB 

* Attorneys 

STONE CONSTRUCTION COMPANY, INC. 
By EDMUND D. CAMPBELL 

Attorney 
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. 22 Filed Jnl 19 1944 

Statement of Evidence 

Appellants Gospel Spreading Association, Inc. and Stone 
Construction Company, Inc., do hereby designate the fol¬ 
lowing condensed statement in narrative form of such por¬ 
tion of the testimony as is necessary for the appeal in this 
action: 

1. J. T. Knight having been called as a witness on behalf 
of the plaintiff testified that he is manager of the Washing¬ 
ton office of Lawyers Title Insurance Corporation, and that 
his company handled the settlement of the sale of the prop¬ 
erty involved in this action from Stone Construction Com¬ 
pany, Inc. to Gospel Spreading Association, Inc.; that the 
contract between Stone Construction Company, Inc. and 
Gospel Spreading Association, Inc. provided that the con¬ 
veyance of the property referred to therein should be made 
subject to covenants of record and that the deed under 
which the property was actually conveyed also recited that 
the conveyance was made subject to covenants of record; 
that Lots numbered 2, 3 and 4, in Block numbered 3, being 
premises 113,115 and 117 “U” Street, N. W., also Lot num¬ 
bered 18 in Block numbered 3, also known as 119 U Street, 

N. W., and Lots numbered 5 through 9, both inclusive, 
23 in Block numbered 2, also known as 112,114,116 and 
118 “U” Street, N. W., were covered by the covenant 
referred to in the Findings of Fact. 

2. Elder Lightfoot Solomon Michaux testified that it was 
the intention of the defendant Gospel Spreading Associa¬ 
tion, Inc., in the event the court should hold that the cove¬ 
nant referred to in this action was valid and prevented the 
Association from renting or using the property for occu¬ 
pancy by persons of the colored race, to continue to own 
the property but rent the same to persons of the white race. 

3. Defendant Gospel Spreading Association, Inc. offered 
as an exhibit the attached map showing racial occupancy of 
properties in the immediate vicinity of the property in¬ 
volved in this action. Mr. Knight also testified that he 1 





talked with the President of the Real Estate Board before 
the deed was signed, and he stated that the trend in that 
neighborhood was colored. 

GOSPEL SPREADING ASSOCIATION, INC. 
COBB, HOWARD AND HAYES 
By JAMES A. COBB 

Attorneys 

STONE CONSTRUCTION COMPANY, INC. 
By EDMUND D. CAMPBELL 

Attorneys 

24 Filed Aug 4 1944 

Statement of Evidence on Behalf of Appellees. 

In addition to the evidence submitted on behalf of the 
appellants on appeal in the above cause Appellees beg to 
submit the following: 

The witness Henry G. Murphy, a plaintiff, testified that 
the Moore & Barbour Additions* deed covenant regarding 
Negroes covered about 400 properties, as described in the 
. Findings of Facts, including the property in suit, and that 
all of said properties having a frontage on First Street and 
to the east were owned and occupied by people of the White 
race. 

Mrs. Nell Kelly, a plaintiff, testified she and her husband 
purchased their home at 2018 First Street, N. W. about a 
year ago relying on the deed covenant. 

Mrs. Bennetts, a plaintiff, testified she had learned one 
apartment had been rented to colored, also that a truck 
load of furniture had gone into the property at 101 U 
Street, N. W.; the Negro real estate agent was offering 
apartments to Negroes only. 

' The testimony of J. T. Knight, of the Lawyers Title Com¬ 
pany of Richmond, Va., was to the effect that the Secretary 
of the Real Estate Board had told him the trend on U 
Street, N. W. was to the colored. He also testified that both 
seller and purchaser had full knowledge of the deed cove¬ 
nant. 
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Elder Michaux testified that the incorporators of the 
Gospel Spreading Association—himself, his wife and one 
of his elders—are all Negroes, that the seven members of 
his Board of Trustees are all Negroes and that about 90% 
of the members of the Association are Negroes. 

HENRY GILLIGAN, 

Attorney for Plaintiffs. 

25 Filed Aug 3 1944 

Order of Transmittal. 

Upon consideration of the Motion filed herein by counsel 
for both plaintiffs and defendants, it is, this 3rd day of 
August, 1944. 

Ordered: that the original exhibits 1, 2 and 3 of plain¬ 
tiffs and original exhibits 1 and 2 of defendants be trans¬ 
mitted to the United States Court of Appeals for the Dis¬ 
trict of Columbia in lieu of printed copies, to be used in the 
above entitled cause. 

MATTHEW F. McGUIRE, 

Justice 

We Consent: 

HENRY GILLIGAN 
Atty. for Plaintiffs 
JAMES A. COBB 
Atty for defendants 
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GOSPEL SPREADING ASSOCIATION, INC., 
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a corporation, Appellants 
vs. 

ELLA MILDRED BENNETTS, et al., 

Appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEES 


Statement of the Case. 

Appellees deem it necessary to make a brief and concise 
statement of the case. Appellees were plaintiffs below and 
appellants were defendants below; their designations below 
will be used here. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
whereby the defendant, Gospel Spreading Association, Inc. 
was “permanently enjoined from owning, using, occupy¬ 
ing, selling, leasing, transferring or conveying the land 
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known as Lot 1 in Square 3116, and the improvements 
thereon’'; declaring the deed from the Stone Construction 
Co., Inc. to the Gospel Spreading Association, Inc. null 
and void; and requiring the Gospel Spreading Association, 
Inc., to remove from said land and premises all of its 
furnishings and effects within 60 days. (App. 18, 19.) 

The Gospel Spreading Association, Inc. is a District of 
Columbia corporation, of which the three incorporators, 
seven directors and “about 90%“ of the members are 
Negroes. (App. 17.) On November 5, 1943 it purchased 
from the Stone Construction Co., Inc. Lot 1, Square 3116, 
improved by premises known as 101 TJ Street, N. W., said 
lot having a frontage on First Street of 35 feet and a 
frontage on U Street of 100 feet, extending to an alley on 
which the property garage abuts. This alley is a continua¬ 
tion of an alley extending from Rhode Island Avenue north 
to Bryant Street, being in the rear of all lots abutting on 
First Street for five city blocks. U Street west of this alley 
on both sides of the street, extending to Second Street, 
is entirely occupied by Negroes, and the four houses im¬ 
mediately adjoining the west side of said alley, both on 
the north and south sides of U Street, are part of the 
Moore & Barbour Addition to the City of Washington. 
All of the two Moore & Barbour Additions to the City of 
Washington, stretching from Rhode Island Avenue (west 
of First Street) northerly to a line approximately 75 feet 
south of U Street, then running easterly to and including 
the west side of Lincoln Road, Northeast, then southerly 
to T Street, and west on the north side of T Street to the 
place of beginning, containing approximately 400 homes, 
3 churches and several places of business, are subject to 
the following covenant, contained in the Deed of Partition 
of said real estate dated May 21, 1902, recorded in Liber 
2652 at folio 125, et seq., among David Moore and others 
(App. 15): 
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. “And tlie. parties hereto, each for. himself or .her¬ 
self, hereby covenant to and with each other, for them¬ 
selves and for their respective heirs and assigns, that 
none of the herein described pieces and parcels of 
land, or any part thereof or any improvements there¬ 
on, shall ever be used or in any manner occupied by 
negroes or by any person or persons of the negro race 
or having negro blood, and that this covenant shall run 
with the land and bind all parties hereto, and all per¬ 
sons hereafter owning or occupying any part of said 
lands.’’ 

All of First Street, Northwest, to the north of the 
Moore & Barbour Additions, as well as North Capital 
Street and all intersecting streets between First Street, 
Northwest, and Lincoln Road, north to Michigan Avenue, 
is occupied solely by persons of the White race, all of said 
territory being under Restrictive Agreements or deed 
covenants prohibiting the ownership, use or occupancy by 
Negroes; said territory, together with the Moore & Bar¬ 
bour Additions, contains approximately 1000 homes, also 
three churches and business establishments. (App. 16.) 
All of these properties are owned and occupied by persons 
of the White race. (App. 22.) 

Both appellants had actual as well as constructive notice 
of the deed covenant aforesaid when they entered into the 
contract covering the sale of Lot 1 in Square 3116, and the 
deed contained the language: “subject to covenants of 
record.” (App. 21.) The notice to the tenant in prem¬ 
ises 101 U Street, N. W., given by Registered Letter signed 
by Elder Michaux, “Owner and President of Gospel 
Spreading Association”, stated he desired the repossession 
of said premises for his own personal use. (App. 13.) El¬ 
der Michaux testified, however, it was his intention or¬ 
iginally to use the property as a Bible School for Negroes; 
then he changed his purpose and placed it in the hands 
of a Negro real estate agent for rental to Negroes; one 
basement apartment was rented to Negroes and one load of 
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furniture was moved into the premises; (App. 17) he 
further testified that, if the Court should hold the covenant 
valid as to non-occupancy by Negroes, he would continue 
to own the property but would rent it to persons of the 
White race. (App. 21.) 

The testimony adduced showed that practically all of the 
properties west of the alley in the rear of the west side of 
First Street were occupied by Negroes (with the exception 
of 20 houses on Bryant Street, N. W.) and had been so 
occupied for many years, but that none of the houses on 
First Street from T Street north to the Soldiers Home and 
to the east were occupied by Negroes with the exception 
of 2213 First Street, a permanent injunction having been 
issued against such occupancy (and ownership) by the 
District Court of the United States (No. 8831 in this 
Court). Two houses in the 2100 Block of First Street had 
been purchased by Negroes, despite the Restrictive Agree¬ 
ment in that block, but are not occupied by Negroes. 

Summary of the Argument. 

1. The covenant is valid and enforceable, (a) The word 
“use” in this covenant includes “ownership”, (b) The 
finding of the lower Court that the appellant, Gospel 
Spreading Association, Inc., is an “association of Ne¬ 
groes” was proper. 

2. The covenant is designed to protect the properties 
to which it applies and is enforceable upon breach against 
persons taking with notice. 

3. The covenant does not constitute an unlawful re¬ 
straint on alienation. 

4. The covenant is not in violation of the Constitution 
or against public policy. 
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Argument 

1. The covenant is valid and enforceable. 

“In view of the consistent adjudications in similar 
cases, it must now be conceded that the settled law in 
this jurisdiction is that such covenants as this are 
valid and enforceable in equity by way of injunc¬ 
tion.’’ 

Hundley v. Gorewitz, et al., 77 App. D. C. 48 (de¬ 
cided December 14, 1942) and cases there cited, 
(a) The covenant provides that the properties included 
in the subdivisions shall “ (n)ever be used or in any manner 
occupied by Negroes or by any person or persons of the 
Negro race or having Negro blood. This prohibition in¬ 
cludes ownership. Manifestly, the word “use” must have 
meaning other than the words “in any manner occupied"; 
otherwise its use in this covenant is entirely superfluous. 
The mere rental of the property (to Whites or Negroes) 
is a “use”. It is not possible for a Negro to OWN one 
of these properties without the right to USE it. Chief Jus¬ 
tice White, in rendering the opinion of the U. S. Supreme 
Court in the case of Cornelius K. G. Billings v. United 
States, a case involving the Internal Revenue tax on a 
yacht, has this to say regarding “use” on page 605, 58 L. 
ed. (232 U. S. 279): 

“Let it be conceded that the ownership of property 
includes the right to use; plainly we think, as use and 
ownership are distinguished one from the other in the 
provision, the word ‘use’, as there employed, means 
more than the mere privilege of using which the owmer 
enjoys, and relates to its primary signification, as de¬ 
fined by Webster: ‘The act of employing anything 
or of applying it to one’s service; the state of being so 
employed or applied’. If the use which arises from 
the fact of ownership, without more, was what the 
statute proposed, then it is inconceivable why the 
difference between use and ownership was marked in 
the provision and made the basis of the tax which it 


imposed. While this-construction in this case leads to 
the same conclusion as does that which the court be¬ 
low affixed to the statute, that is, that it taxes the 
privilege of use, or, in other words, the potentiality of 
using involved in ownership, inherently there is this 
fundamental difference between the interpretation we 
give and that which the lower court adopted, since the 
privilege of use is purely passive (or subjective),—a 
right which necessarily pertains to ownership and 
must exist where there is ownership, as o-ne may not 
obtain ownership without acquiring the privilege of 
use which oumership gives/’ (Italics ours.) 

Webster’s New’ International Dictionary defines “use’* 
in part as follow’s: “Law. That enjoyment of property 
which consists in its employment, occupation, exercise or 
practice”. 

(b) The Judgment in this case rightfully found the 
Gospel Spreading Association, Inc. to be an association 
of Negroes. Its three incorporators, seven directors and 
about 90% of its members are Negroes, as admitted by 
Elder Solomon Lightfoot Michaux, its president. Para¬ 
graph 7, Corporations, 13 Am. Jur. page 160, titled: 
Disregarding Corporate Entity, has this to say: 

“The doctrine that a corporation is a legal entity 
existing separate and apart from the persons com¬ 
posing it is a legal theory introduced for purposes of 
convenience and to subserve the ends of justice. The 
concept cannot, therefore, be extended to a point be¬ 
yond its reason and policy, and when invoked in sup- . 
port of an end subversive of this policy, will be dis¬ 
regarded by the courts. Thus, in an appropriate case 
and in furtherance of the ends of justice, a corpora¬ 
tion and the individual or individuals owning all its 

• stock and assets w’ill be treated as identical, the cor¬ 
porate entity being disregarded where used as a cloak 
or cover for fraud or illegality.” 

Citing, among many cases, Metropolitan Holding Com¬ 
pany vs. Snyder (C. C. App. 8th) 79 F. (2d) 263,103 A. L. 
R. 912, as follows: 

“There is a growing tendency upon the part of the 
courts to disregard corporate entity and to treat the 
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stockholders as an association of individuals when 
the interests of justice are thereby served .’’ 

Among the cases cited is that of Callas v. Independent 
Taxi Owners Association, 62 App. D. C. 212, in which 
Justice Hitz, rendering the opinion of the Court, says: 

“ If any general rule can be laid down, in the pres¬ 
ent state ot authority, it is that a corporation will be 
looked upon as a legal entity, as a general rule, and 
until sufficient reason to the contrary appears; but 
when the motion of legal entity is used to defeat pub¬ 
lic convenience, justify wrong, protect fraud, or defend 
crime, the law will regard the corporation as an asso¬ 
ciation of persons.” 

And in 68 App. D. C. 132 (Alabama Power Co. vs. Mc- 
Ninch) Justice Stephens, speaking for the Court, has this 
to say in Paragraph 20; (Page 149): 

“It is well settled, however, that the corporate entity 
may be disregarded when failure to do so would en¬ 
able the corporate device to circumvent a statute.” 

2. The covenant is designed to protect the properties 
to which it applies and is enforceable upon breach against 
persons taking with notice. 

The record here shows that the Moore & Barbour Addi¬ 
tions to the City of Washington, including approximately 
400 homes, three large churches, and several business 
places, are covered by the deed covenant in this suit. A 
few* houses on U Street, west of an alley running north 
and south 100 feet in the rear of the lots having a front¬ 
age on First Street, are included in a Moore & Barbour 
Addition subject to the covenant, and are owned and oc¬ 
cupied by Negroes, as are all of the numerous remaining 
houses running to 2d Street, N. W., including a Negro 
church at the southeast corner of U and 2d Streets. No 
effort was made to prohibit the ownership or occupancy of 
these few houses by Negroes. Within all the remaining 
boundaries of the Moore & Barbour Additions, including 
all of First Street, Northwest, and easterly to Lincoln 
Boad, every property is owned and occupied exclusively 
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by-persons' of the White race, including the three churches 
and- the business properties therein. ‘ Lot 1, Square 3116, 
purchased by the Gospel Spreading Association, Inc. is an 
integral part of the 12 lots in Square 3116 fronting on First 
Street, the lots running back 10U feet to the alley there 
located. 

The plaintiffs, owning properties, variously located as 
to Squares within, the said Moore & Barbour Additions, and 
the defendant, Stone Construction Company, Inc., by ac¬ 
quiring their respective properties submitted to a burden 
on their land in the form of a restrictive covenant. Plain¬ 
tiffs have relied on the covenant restriction, the Kellys 
having purchased their home at 2018 First Street, N. W. 
(Lot 10, Square 3116) within about a year under that re¬ 
liance, plaintiffs Bennetts and Parsley being present own¬ 
ers, occupants and descendants of original owners, and 
plaintiff Murphy having bought his home about 20 years 
ago, relying on the restrictive covenant. 

Restrictive covenants of this nature have been upheld 
and enforced consistently in the District of Columbia. 

Torrey vs. Wolfes, 56 App. D. C. 4 (6 F. 2d 702). 

Cornish v. O’Donoghue, 58 App. D. C. 359, (30 F. 
2d 983). 

Hundley v. Gorewitz, 77 App. D. C. 48 (132 F. 2d 
23). 

and an attempt to remove a restrictive covenant as to 
Negroes was not permitted by this Court. 

Grady v. Garland, 67 App. D. C. 73 (89 F. 2d 817). 

Covenants restricting the use and ownership of property 
by Negroes are enforceable as to the properties to which 
they apply, without regard to changes in surrounding ter¬ 
ritory, as stated by the Court in Grady v. Garland (supra): 

“The validity of covenants and agreements of this 
nature has been generally upheld, especially in this 
District. Corrigan v. Buckley, 55 App. D. C. 30, 299 
F. 899 (appeal dismissed, 271 U. S. 323, 46 S. Ct. 521, 
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70 L. Ed. 969). These covenants constitute valid and. 
solemn contracts and should not be lightiv sei'. aside. 
We think that existing local conditions, the growth 
and expansion of the National Capital, and its con¬ 
stant tendency to changes in the use and occupancy 
of property, require the holding that valid restrictive 
covenants are intended primarily to protect the prop¬ 
erty included in the restricted area, and should not 
be set at naught merely because of conditions affecting 
the surrounding territory.” 

In this case, in a neighborhood or community consisting of 
more than 1000 homes, churches, etc., only one property is 
now occupied by persons of the Negro race, and the owner¬ 
ship and occupancy by the Negro has been enjoined and 
the deed nullified, the case being before this Court as No. 
8831 (Mays v. Burgess, et al.). This Court, in Hundley v. 
Gorewitz, ct al., 77 App. D. C. 49, makes a seeming excep¬ 
tion to the Grady v. Garland decision “where removals are 
caused by constant penetration into white neighborhoods 
of colored persons.” No such “constant penetration” has 
occurred or can occur in this community of more than 1000 
properties covered by deed covenants or restrictive agree¬ 
ments. 

The attention of the Court is respectfully called to the 
argument on points 3 and 4 (as to Alienation and violation 
of the Constitution and Public Policy) covering these 
points in the case of Clara I. Mays, et al. v. William T. 
Burgess, et al., No. 8831, combined by the Court for hearing 
with this case. That argument and citations are incorpor¬ 
ated as a part of this brief, and the Court is respectfully 
urged to accept such as our argument on these points. 

Conclusion. 

Plaintiffs have come into a Court of Equity with clean 
hands, seeking enforcement of the covenant based on the 
well established law of this jurisdiction. Defendants are 
seeking to have sustained a deliberate breach of the cove- 
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nant, for which-they alone are responsible. The Court 
below gave the injunctive relief to which the plaintiffs are 
entitled. 

It is respectfully submitted that the judgment of the 
lower Court should be affirmed. 


HENRY GILLIGAN, 
Attom-ey for Appellees. 
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Jurisdictional Statement. 

This appeal is from a final judgment of the District 
Court. That court, in an action by appellees to enforce a 
covenant prohibiting the use or occupancy by negroes of 
certain real property in the District of Columbia, entered 
a final judgment, (1) enjoining Gospel Spreading Associa¬ 
tion, Inc., purchaser of the property, from using, occupy¬ 
ing or disposing of it, and (2) set aside a deed by which 
appellant Stone Construction Company, Inc. had conveyed 
the property in question to Gospel Spreading Association, 
Inc. (App. 18). 
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The District Court had jurisdiction of the action under 
Title 11, Sec. 306 of the District of Columbia Code (1940). 
This court has jurisdiction under Title 17, Sec. 101 of said 
Code. 


Statement of Case. 

Gospel Spreading Association, Inc. is a District of Co¬ 
lumbia corporation, whose Board of Directors consists en¬ 
tirely of negroes. Approximately ninety per cent of the 
thousands of members of the corporation are negroes (App. 
17). On November 5, 1943, it purchased from appellant 
Stone Construction Company premises known as 101 IT 
Street, N. IV., and the property was duly conveyed by spe¬ 
cial warranty deed (App. 13). At the time of the convey¬ 
ance the property in question, together with other prop¬ 
erties owned and occupied by the appellees (who are per¬ 
sons of the Caucasian race) was subject to a covenant con¬ 
tained in a deed of partition of real estate dated May 21, 
1902, reading as follows: 

“And the parties hereto, each for himself or herself, 
hereby covenant to and with each other, for themselves 
and for their respective heirs and assigns, that none 
of the herein described pieces and parcels of land, or 
any part thereof or any improvements thereon, shall 
ever be used or in any manner occupied by negroes or 
by any person or persons of the negro race or having 
negro blood, and that this covenant shall run with the 
land and bind all parties hereto, and all persons here¬ 
after owning or occupying any of said lands/’ 

When Stone Construction Company conveyed premises 
101 U. Street, N. W. to Gospel Spreading Association, both 
parties had actual as well as constructive notice of this 
covenant (App. 16) and the deed conveying the property 
to Gospel Spreading Association recited that the convey¬ 
ance was made “subject to covenants of record” (App. 21). 
Elder Lightfoot Solomon Michaux, President of Gospel 
Spreading Association testified that his original intention 
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in purchasing the property was to use it as a Bible school 
for negroes (App. 17), but said that the corporation in¬ 
tended “in the event the court should hold that the cove¬ 
nant referred to * # * was valid and prevented the Asso¬ 
ciation from renting or using the property for occupancy 
by persons of the colored race, to continue to own the 
property but rent the same to persons of the white race.” 
(App. 23.) 

Testimony was adduced at the trial showing that condi¬ 
tions affecting the property had changed materially since 
the covenant had been entered into. A number of other 
properties in the same block, and which were covered by 
the same covenant, had been occupied by negroes, and 
“the trend in that neighborhood was colored.” (App. 13, 
16, 22.) 

The District Court found, however, that the covenant 
involved in this suit was a valid and solemn contract and 
that it was still enforceable; “that the prohibition of the 
use and occupancy in this case includes the prohibition of 
ownership by negroes” and that “the Gospel Spreading 
Association, Inc. is an Association of individuals of the 
negro race or blood.” (App. 17, 18.) 

Statement of Points to he Urged by this Appellant. 

1. The covenant referred to in the complaint has been 
waived and abandoned by conduct of the property owners 
involved since the date of the making thereof, and by 
changed circumstances in the area covered thereby. 

2. Even if the covenant involved in the complaint is 
valid, there is no restriction therein against conveyance of 
the property involved to persons of the negro blood; and 
the conveyance from Stone Construction Company, Inc. to 
Gospel Spreading Association, Inc. was and is a valid con¬ 
veyance and should not be set aside. 
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SUMMARY OF ARGUMENT. 

1. While this Court has repeatedly upheld negro cov¬ 
enants as stringent as that involved in this action, 1 such a 
covenant will not be enforced where it is shown that the 
purpose of restriction against negro ownership or occu¬ 
pancy has been frustrated and that a result of enforcing 
the restriction would be to depreciate rather than to en¬ 
hance the value of the property concerned. 2 

2. Even if the covenant is still enforceable, it contains 
no restrictions against sale or conveyance of the property 
to persons of negro blood, and the deed to Gospel Spread¬ 
ing Association, Inc. should not have been set aside. The 
covenant only prohibits “use and occupancy” by negroes 
and does not prevent ownership of the property by a negro 
organization for other investment purposes. 

ARGUMENT. 

L 

The covenant in question should not be enforced in the 
instant case because its purpose has been already frustrat¬ 
ed—and the result of enforcing the restriction would be to 
depreciate rather than to enhance the value of the prop¬ 
erty concerned. 

It appears that a number of properties in the same block 
as the one involved in this suit, and included within the 
same covenant as that here involved, are now used and 

1 Corrigan v. Buckley, 55 App. D. C. 30, 299 Fed. 899; 

Torrey v. Wolfes, 56 App. D. C. 4. 6 F. (2d) 702: 

Cornish v. O’Donoghuc, 58 App. D. C. 359. 30 F. (2d) 983; 

Russell v . Wallace, 58 App. D. C. 357, 30 F. (2d) 981; 

Grady v. Garland, 67 App. D. C 73. 89 F. (2d) 817. 

* Hundley v. Gorewitz, 77 U. S. App. D. C. 48, 132 F. (2d) 23. 
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occupied by negroes (App. 16), and that the trend of the 
neighborhood is colored (App. 22). It is believed that the 
changed conditions since the covenant was entered into 
warrant the application by this Court of the rule laid down 
in Hundley v. Gorewitz, supra, where it was said that 
“whenever it is shown that the purpose of the restriction 
has been frustrated and that the result of enforcing it is to 
depreciate rather than to enhance the value of the prop¬ 
erty concerned, a court of equity ought not to interfere.” 

A more detailed discussion of this point will be found in 
the brief of the appellant Gospel Spreading Association, 
Inc., to which reference is hereby made. 

i 

n. 

Even if the covenant in question be construed as valid, 
it contains no prohibition against ownership of property 
by negroes; and the deed from Stone Construction Com¬ 
pany to Gospel Spreading Association, Inc. should not 
have been set aside. 

For the purposes of this point appellant Stone Con¬ 
struction Company concedes arguendo that the covenant 
involved in this action is still valid and enforceable accord¬ 
ing to its terms. Assuming this, however, there is nothing 
in the covenant which could justify the action of the Dis¬ 
trict Court in setting aside and declaring null and void the 
deed from this appellant to Gospel Spreading Association, 
Inc. 

The covenant in question is different from those in¬ 
volved in Corrigan v. Buckley, Torrey v. Wolfes, Cornish v. 
O’Donoghue, Russell v. Wallace and Grady v. Garland, 
supra, —all previously considered by this Court. In each 
of those cases the covenant included a restriction against 
sale or conveyance to persons of the negro race. No such 
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provision is found in the instant covenant. It says only 
that no part of the land “shall ever be used or in any man¬ 
ner occupied by negroes”. The restriction in this case is 
against use and occupancy by negroes,—not against convey¬ 
ance to or ownership by negroes. There is a definite and 
recognized restriction between the two classes of cove¬ 
nants. 

In many courts covenants restraining sale or conveyance 
of property to negroes are held to be invalid restraints on 
alienation and therefore void, while covenants restricting 
use and occupancy of property by negroes are declared to 
be valid and enforceable. 

See: 

Los Angeles Investment Co. v. Gary, 181 Cal. 680, 
186 Pac. 596, 9 A. L. R. 115; 

White v. White, 108 W. Va. 128, 150 S. E. 531, 66 
A. L. R. 18; 

Meade v. Dennistone, 173 Md. 295, 196 A. 330, 114 
A. L. R. 1227; 

Littlejohns v. Henderson, 111 Cal. App. 115, 295 
Pac. 95. 

In each of the above leading cases and in a number of 
others referred to therein, clear distinction is made by the 
court between covenants of the character involved in this 
action, which restrain only use and occupancy of property 
by negroes and covenants which prohibit sale and convey- 
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ance to or ownership by negroes. The latter fall in the 
class of restrictions against alienation. The former in¬ 
volve only restrictions on use of property, and, as was 
said by the California Court in Los Angeles Investment Co. 
v. Gary, “these are exceedingly numerous and the condi¬ 
tions enforced of almost every conceivable variety”. 

There is no prohibition in the instant case against con¬ 
veyance to a negro of the property involved in this suit nor 
any prohibition against the ownership of such property by a 
negro even if it be assumed that Gospel Spreading Asso- 
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ciation, Inc., a corporation, is a negro association within the 
meaning of the covenant. The corporation would have a 
right to hold the property for investment purposes and rent 
it to white persons. This, in fact, was what the president of 
the corporation testified he intended to do in the event it 
should be determined that the covenant prevented the cor¬ 
poration from using it as a negro Bible school or for negro 
apartments. It is submitted therefore that the district 
court erred in holding a deed, made subject to this cove¬ 
nant, to be void and of no effect. 

* 

Conclusion. 

For the reasons above stated it is respectfully submitted 
the judgment of the lower court should be reversed. 

EDMUND D. CAMPBELL, 
Attorney for Appellant, 

Stone Construction Company, Inc. 

Douglas, Obear & Campbell, 

Of Counsel. 



